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ABSTRACT

Government agencies in India are increasingly relying on algorithm-based systems for tasks
such as identifying beneficiaries for welfare schemes and policing; yet, there is no law in India
governing the use of artificial intelligence at the government level. This article examines
whether the Constitution of India, as interpreted by the Supreme Court, provides adequate
standards for the review of such systems, and whether the existing legal and policy framework
renders that standard enforceable. Employing legal principles and comparative methods, this
analysis covers Articles 14, 19, and 21; the 'proportionality jurisprudence' established in the
Puttaswamy Aadhaar case, and Anuradha Bhasin case; the Digital Personal Data Protection
Act, 2023, and its 2025 rules; and the India Al Governance Guidelines, 2025. Additionally,
these are compared with the frameworks of the European Union, the Netherlands, the United
Kingdom, Canada, and the United States. This article finds that constitutional principles are
largely adequate, but their implementation is hindered by information asymmetry, exemptions
granted to the executive under data protection laws, the lack of a right to challenge automated
decisions, and a reliance on voluntary principles. It is argued that this shortcoming is essentially
procedural rather than substantive. Furthermore, it proposes a limited and risk-based legal
framework for public-sector Al, incorporating elements such as impact assessments, public
registers, reasoned explanations, meaningful human review, and a 'burden-shifting' rule for
judicial review. The conclusion is that constitutional control over the power of algorithms

depends less on new rights and more on making existing rights legally enforceable.

KEYWORDS: Artificial Intelligence; Constitutional Governance; Proportionality;
Algorithmic Accountability; Article 21; Comparative Public Law.
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I. INTRODUCTION

Government officials in India are increasingly using algorithms to determine who receives
benefits from welfare schemes, who is subjected to scrutiny, and who is identified within a
crowd. Constitutional limits do not cease to apply simply because a decision is based on a score
rather than the judgment of an official. If an individual is denied an entitlement, excluded from
a scheme, or stopped by the police due to an algorithm, the result constitutes 'State action,' and
it must satisfy the requirements of Articles 14, 19, and 21 of the Constitution.

This article addresses a question far more specific than how artificial intelligence (“AI’”) should
be regulated. It asks whether a constitutional standard already exists for the review of
government decisions based on algorithms, and where the law fails to apply that standard. The
Supreme Court has recognized privacy as a fundamental right,? adopted 'proportionality' as the
test for measures that restrict rights,® and held arbitrariness to be an independent ground for
invalidation under Article 14.* What is not clear is whether an affected individual can invoke
these principles against a system whose logic is opaque, whose data has not been vetted, and
whose operator is often a private vendor.

This question has now become crucial. India has enacted the 'Digital Personal Data Protection
Act, 2023' ("DPDP Act"), announced the 'Digital Personal Data Protection Rules, 2025’
("DPDP Rules") in November 2025, and issued the 'India AI Governance Guidelines' ("MeitY
Guidelines") in the same month; the drafting committee for these concluded that there is
currently no need for a separate law for AL® Meanwhile, the European Union has implemented
comprehensive regulations’ for Al, and European courts have already struck down algorithm-
based welfare and policing systems. Thus, India faces a choice between relying on principles
within existing laws and pursuing targeted legal interventions.

The scope of this article is limited to Al used by or on behalf of the state; private-sector Al is
discussed only insofar as it affects regulations concerning the state. This article first examines
the adequacy of the constitutional principle (Part VIII), then looks at the legal and policy
framework for its implementation (Part [X), and finally compares India with the European
Union, the Netherlands, the United Kingdom, Canada, and the United States (Part X) before

offering conclusions and suggestions.

II. STATEMENT OF THE PROBLEM
The problem lies in the shortcomings of its implementation. While constitutional principles can
be invoked to challenge arbitrary, discriminatory, or excessively harsh algorithm-based

decisions, three aspects of the current system hinder their effective application. First,
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information asymmetry: the affected individual cannot view the model, data, or criteria, and
the DPDP Act narrows, rather than expands, the scope of information disclosure under the
Right to Information Act, 2005. Secondly, legal silence: The DPDP Act does not provide any
right to challenge fully automated decisions and grants broad exemptions for government
processing. Third, the relaxation of rules: MeitY’s guidelines and NITI Aayog’s documents are
voluntary and do not create any legal obligations that could be challenged in court.
Consequently, while rights are granted, there is no recourse in the event of their violation; this
allows the government to implement high-impact systems without prior assessment, public

record, or any stated, concrete justification.

II1. RESEARCH QUESTIONS

1. To what extent do Articles 14, 19, and 21, read in conjunction with the Supreme Court's
'doctrine of proportionality' (proportionality jurisprudence), provide an adequate and robust
standard for the judicial review of decisions taken by the State based on algorithms?

2. To what extent do the DPDP Act, 2023 (along with the 2025 Rules) and the MeitY
Guidelines, 2025 transform that standard into enforceable rights, duties, and remedies?

3. Regarding addressing the shortcoming identified under the second question, what do the
judicial and regulatory approaches of the European Union, the Netherlands, the United
Kingdom, Canada, and the US teach India?

IV.RESEARCH OBJECTIVES

1. To determine whether existing principles regarding arbitrariness, indirect discrimination,
privacy, and proportionality can be applied to algorithm-based systems without requiring any
new principles.

2. To evaluate the implementation capacity of India's existing legal and policy frameworks and
identify the gaps within them.

3. Developing design features through appropriate comparisons that can be incorporated into

the Indian framework for the use of Al by states.

V.RESEARCH METHODOLOGY

This study is based on legal principles and comparative analysis. Primary sources include the
Constitution, statutes, regulations, government policy documents, and Supreme Court
judgments; the analysis focuses on the underlying reasoning rather than merely the outcomes.
Meanwhile, secondary sources comprise books, peer-reviewed articles, and reports from the

United Nations and government bodies.
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Examples for comparison are selected based on appropriate criteria. The European Union
possesses a highly developed legal system and examines the "principle versus law" dilemma
that India is currently facing. The examples of the Netherlands and the United Kingdom are
significant because courts there applied a standard akin to proportionality specifically Article
8(2) of the European Convention on Human Rights to government algorithmic systems; this
standard is structurally similar to India's proportionality review. Canada employs a
Westminster-style system that regulates government algorithms through a binding executive
directive; India could adopt this approach without enacting legislation. On the other hand, the
United States exemplifies the practice of judicial caution in the absence of specific laws. This
comparison is based on similarities, differences, causes, consequences, and lessons learned.

No empirical or experience-based study was conducted for this purpose. The issues pertain to
the adequacy of legal provisions rather than the conduct of the concerned parties; furthermore,
this article does not claim to measure exclusion rates or administrative operations evidence
regarding these matters has been drawn from secondary reports. This limitation is

acknowledged. The legal position is stated as of September 20, 2026.

VI. RESEARCH HYPOTHESIS

This article examines the hypothesis that existing constitutional standards are sufficient for
reviewing the use of Al by the state, but the legal and policy framework for implementing those
standards is procedurally inadequate; therefore, the focus of reform should be on transparency,

assessment, and mechanisms for improvement rather than on creating new rights.

VII. LITERATURE REVIEW

There are four aspects to the literature surrounding this issue. The first is research on
algorithmic accountability. Citron argues that information, meaningful hearings, and
reviewable records® are essential for automated decisions; Pasquale demonstrates how opacity
is maintained through trade secrecy;’ and O'Neil explains how scoring models exacerbate
discrimination.!? Barocas and Selbst demonstrate that data appearing neutral on the surface
produces disparate impacts effects that anti-discrimination doctrine (which focuses on intent)
fails to adequately grasp or address.!! Regarding explanation, Wachter, Mittelstadt, and Russell
argue that counterfactual explanations can meet explanation-related requirements without
disclosing the underlying code,'? whereas Selbst and Barocas caution that explanations cannot
substitute for substantive rules.'> Wachter and Mittelstadt further advocate for the right to

reasonable inference, which forms the basis for the concept of 'inferential privacy' used below.!*
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The second aspect concerns Indian research on data-driven governance. Marda identifies the
limitations of data-driven decision-making within India’s Al policy,'> Parsheera examines

facial recognition,'®

and the literature on Aadhaar compiled by Khera highlights the
exclusion—or denial of services—resulting from authentication failures.!” The third aspect
relates to courts and welfare algorithms: Van Bekkum and Zuiderveen Borgesius analyze the
Dutch SyRI ruling and warn that its immediate impact is limited,'® while the UN Special
Rapporteur cautions against the emergence of "digital welfare states."'” The fourth aspect
encompasses government policy documents, primarily those from NITI Aayog and MeitY.

What remains unresolved is whether India's existing constitutional doctrine is sufficient. In
Indian scholarship, ethics, data protection, and bias are often viewed in isolation, with
principles discussed only at the end; comparative literature rarely asks what Indian doctrine is
already capable of achieving. While considering the government exemptions under the DPDP
Act and the 2025 guidelines, no detailed study has been conducted to examine the feasibility

of applying these principles to government algorithmic systems. This article addresses this gap

by distinguishing between the feasibility of procedural implementation and actual adequacy.

VIII. The Essence of Adequacy: Constitutional Standards

A. Article 14: Classification, Arbitrariness and Indirect Discrimination

Under a classification test, the distinction must be based on a clear and rational ground that has
a logical connection to the objective sought to be achieved.?® Algorithm-based risk scores
create distinct categories, yet the basis for these categories may emerge abruptly—in ways that
even the implementer cannot fully explain. A category that neither the government nor the
courts can clearly define cannot be considered easily comprehensible. Therefore, under Article
14, it can be argued that a model whose operational variables cannot be articulated fails to meet
the test for valid categorization.

In various cases, Royappa treated arbitrariness as the antithesis of equality,?! while Shayara
Bano extended this concept to "manifest arbitrariness."*> Any automated decision that
disregards relevant circumstances, or is based on irrelevant or unreliable connections, falls
within this ambit. Most importantly, Nitisha recognized indirect discrimination under Articles
14 and 15(1): criteria that appear neutral on the surface but disproportionately disadvantage a
group and exacerbate pre-existing disadvantages are unconstitutional, regardless of intent.?’
This directly addresses the issue of proxy variables. Even if caste is not explicitly used in a
welfare eligibility model, factors such as postal codes, name patterns, or data on past

beneficiaries can lead to the same outcome. The necessary methodology exists; the only
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missing element is evidence, as proving disparate impact requires outcome data that is held
exclusively by the government.

B. Article 21: Procedure, Privacy and Proportionality

In the Maneka Gandhi case, it was established that any procedure depriving a person of their
liberty must be just, fair, and reasonable;?* meanwhile, in the Puttaswamy-I case, informational
privacy was recognized under Article 21, and it was held that any interference with it requires
legal validity, a legitimate aim, and proportionality.”> Subsequently, the four-step formula
adopted in the '"Modern Dental' case (legitimate goal, suitability, necessity, and proportionality)
was applied in the Aadhaar judgment;?® this framework is derived from comparative
constitutional studies.?’

Two aspects of that ruling are significant for Al First, to establish 'necessity,' it is essential to
demonstrate that a less restrictive alternative would not be equally effective; this is an
evidentiary requirement. Second, the ruling also highlights a limitation. It could be argued that
the majority upheld the scheme largely based on the State's assertions regarding the system's
security and accuracy, whereas the dissenters emphasized the risks of exclusion and profiling.
Where the state controls the facts, proportionality review risks becoming a review of the state's
own account. Proportionality is only as robust as the information provided beforehand.

Al adds another dimension: inference. A model can detect information such as health status or
political leanings that the individual has never disclosed.?® If informational privacy safeguards
control over personal information, then inferred information must fall within its scope, and
profiling for state purposes must independently satisfy the test of proportionality. This follows
from the reasoning in Puttaswamy I and does not require the creation of any new right. Facial
recognition technology which can operate without the individual's involvement is the most
prominent example of this: there is no specific Indian law governing it,* making it difficult to
satisfy the criteria for legal validity established in the Puttaswamy I case.

C. Article 19(1)(a): Automated Speech Control

Shreya Singhal modified the intermediary liability provision so that the obligation to remove
content arises only upon a court order or government notification, thereby preventing the
excessive private removal of lawful expression.*® This argument applies even more forcefully
to large-scale automated moderation, where over-blocking is a systematic process. Anuradha
Bhasin applied the principle of proportionality to restrictions on expression and mandated that
restrictive orders be published and open to judicial review.?! Therefore, government directives
mandating or promoting automated filtering including for deepfakes must be grounded in a

solid basis, made public, and be reasonable; while regulating harmful synthetic media is
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appropriate, these standards apply in this context as well.

D. Reasons and Natural Justice

Under administrative law, it is mandatory to provide reasons for decisions that have
consequences for citizens.*? "The algorithm made the decision" does not constitute a reason.
This obligation does not require the disclosure of source code; rather, it necessitates a clear
explanation of the factors considered and their respective roles, which can be provided through
a hypothetical explanation.™

Therefore, in accordance with legal principles, Articles 14, 19, and 21 already prohibit
arbitrary, discriminatory, and excessive algorithm-based measures. The answer to the first

research question is 'yes', but with a caveat: each principle requires information that the

claimant does not possess.

IX. PROCEDURAL DEFICIENCY: THE STATUTORY AND POLICY FRAMEWORK
A. The DPDP Act, 2023

The DPDP Act imposes certain obligations on data fiduciaries (data handlers), but its
significance regarding the oversight of government Al is limited for four reasons. First, Section
17(2)(a) empowers the Central Government to exempt government entities from the Act on
grounds such as security and public order;** consequently, the implementation of safeguards
mandated by the Puttaswamy I judgment is left to executive notification (government order).
Secondly, Section 7 recognizes "legitimate use" without consent? for state-provided subsidies,
benefits, and services; consequently, systems implementing welfare schemes largely operate
outside the scope of consent. Thirdly, the Act does not grant the right to challenge a decision
based entirely on automated processing or to obtain a human review of such a decision. In
accordance with the nearest provision, Section 8(3), a trustee must ensure the completeness,
accuracy, and consistency of the data used to make decisions affecting the data principal;* this
pertains to the duty regarding data quality, not the authority to review decisions. Fourth, Section
44(3) amends Section 8(1)(j) of the Right to Information Act, 2005, to allow for the exemption
of personal information without the prior public interest override,*’ this could hinder the work
of journalists, researchers, and affected individuals who wish to understand how government
systems treat people. Since the main responsibilities will only begin in 2027, there is currently
no experience regarding its functioning.*®

B. Policy Instruments

NITI Aayog’s documents articulate the principles of equity, transparency, and accountability,

and identify facial recognition as an application that could impact fundamental rights;>’
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however, these documents are clearly not binding. MeitY's guidelines propose the
establishment of a governance group, an expert committee, and a safety institute at the

institutional level and beyond, and adopt seven "principles," including "People First" and
"Understandable by Design."*’ These remain voluntary; while the committee's view that
existing laws suffice might be justified for private-sector innovation, it does not hold true for
government use. As previously noted, current laws mandate neither transparency nor
accountability mechanisms. Furthermore, the principle of "prioritizing innovation over
regulation"” is not a constitutional rule. Where fundamental rights are concerned, regulation is
a legal requirement—not something that stands on par with, or competes against, those rights.
C. Assessment

Thus, while India's framework is grounded in principles, it cannot be enforced against the
government. The answer to the second research question is 'no': none of these mechanisms
create a legal obligation mandating assessment, disclosure of information, explanation, or
human review. Courts can still enforce Articles 14 and 21 through writ jurisdiction, but they
can only do so by examining each case individually, after harm has occurred, and while taking
into account the aforementioned evidentiary gaps. As shown in the next section, courts abroad
intervened when the legal framework was inadequate; India’s situation comprising
government-notified exemptions and voluntary guidelines bears a greater resemblance to such

frameworks than to one based on mandatory rules.

X. COMPARATIVE ANALYSIS

A. Similarities

Courts and lawmakers accept a proportionality-based inquiry and transparency as prerequisites
for this. Regarding the Syrian Republic, the District Court of The Hague ruled that a system
flagging fraud risks in welfare schemes violated Article 8 of the European Convention because
the legislation failed to meet the requirements of necessity and proportionality; the risk model
was not disclosed, thereby hindering verification.*! In the Bridges case, the English Court of
Appeal ruled live facial recognition unlawful. The court held that the legal framework granted
excessive discretion regarding who could be placed on a watchlist and where the technology
could be deployed; furthermore, the equality assessment was inadequate.*? Puttaswamy II
articulates the same argument: legitimacy, necessity, and safeguards. Even in the Loomis case,
the Wisconsin Supreme Court permitted the use of a proprietary risk score subject to written
warnings regarding its limitations—at the time of sentencing, holding that its proprietary nature

did not, in itself, violate due process.*’
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B. Differences

The methods for implementing this responsibility vary across different jurisdictions. The EU
has adopted a horizontal law: the Al Act classifies systems based on risk, prohibits certain types
of activities, mandates human oversight for high-risk systems, requires government bodies to
assess the impact on fundamental rights and register systems in a public database, and grants
affected individuals the right to obtain an explanation.** Under the 'General Data Protection
Regulation' (GDPR), there is a general right not to be subject solely to automated decisions.*’
In the SCHUFA case, the 'Court of Justice' interpreted this right broadly to include credit scores,
upon which a lender relies to a significant extent.** Canada employs a binding executive
instrument: under the Directive on Automated Decision-Making, federal departments are
required to complete an Algorithmic Impact Assessment; safeguards such as peer review,
transparency, and human involvement are categorized across four impact levels, and
publication is mandatory.*’ There is no general legislation regarding Al in the United Kingdom
or at the federal level in the United States; instead, they rely on post-hoc reviews based on
human rights, equality, and administrative law.

C. Reasons for the Differences

These differences reflect the respective constitutional frameworks. The EU’s charter-based
system and the logic of the internal market favor uniform laws. Canada, through its
Westminster executive parliamentary process, can bind its departments by issuing directives
without the need for legislation. Britain and the US prioritize incremental reform under
common law and are reluctant to enact legislation before harm is proven. India’s situation is
mixed: like the European Union, it has a constitutional court that applies the principle of
proportionality; like Britain, its executive prioritizes policy over legislation.

D. Practical and Legal Consequences

When the enforcement of rights is left solely to the courts, solutions tend to be slow and limited.
In the SyRI case, a law was struck down without fully resolving the issue of automated fraud
detection,*® while in the Bridges case, the demand was for a better policy rather than the
abandonment of the technology. In countries like Canada, under 'ex-ante' rules, the onus is on
the implementing entity to prove the system's soundness before any harm occurs; however,
such a directive applies solely to the executive branch which also holds the sole authority to
amend it and provides no grounds for legal action to those affected by it. EU law grants stronger
rights, but high-risk obligations for stand-alone systems have now been postponed until

December 2027,* highlighting the risks involved in implementing comprehensive regulations.
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E. Lessons for India

Three lessons emerge from this. First, the primary approach for high-impact government
systems should be 'ex-ante assessment' and 'public registration,' rather than relying on post-
facto legal battles. Second, wherever freedoms or rights are affected, there must be a statutory
basis rather than merely an executive (administrative) one; the lack of adequate "law" was the
central issue in the 'Bridges' and 'SyRI' cases paralleling the requirement for legal validity
established in the 'Puttaswamy I' case. Thirdly, India need not adopt the scope of the Al Act
verbatim. A targeted law at the government level limited to high-impact systems is appropriate
for addressing identified gaps; this would avoid imposing hasty regulations on private
innovation and aligns with the MeitY committee's view favoring less stringent rules for the
private sector.

XI. ANTICIPATED OBJECTIONS

Three objections need to be addressed. The first is that existing laws are sufficient, a conclusion
also reached by the MeitY committee. While this holds true for the actions the law prohibits, it
does not apply to the grounds upon which an individual might substantiate a claim. Evidence
regarding exclusion in Aadhaar-related matters indicates that legal provisions remain
ineffective in the absence of obligations to provide information, conduct assessments, or offer
clarifications.*® Secondly, making the information public could compromise security and trade
secrets. However, this proposal does not require the source code to be made public. This
requires assessment records, register entries, an explanation of the factors employed, and where
confidentiality is claimed a confidential review by a court or an independent authority.
Anuradha Bhasin and Kranti Associates already recognize that reasoned and reviewable
government action is compatible with appropriate confidentiality.!

Thirdly, regulation can have an adverse impact on innovation. A targeted law applying only to
government systems that exceed a certain impact threshold does not affect private or low-risk
innovation. At the same time, it provides vendors with certainty regarding the standards
required by government clients; Canada’s tiered model demonstrates that security measures

can be scaled up or down based on impact.>?

XII. FINDINGS

1. Substantive standard: Articles 14 (classification, manifest arbitrariness, and indirect
discrimination), 21 (procedural fairness and proportionality, including the presumption of
privacy), and 19(1)(a) apply to the State's algorithm-based decisions without the need for any

new doctrine.
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2. Enforcement framework: Due to factors such as the exemptions granted to states under
the DPDP Act, the absence of rights against fully automated decisions, the curtailment of the
RTI Act's scope, and the voluntary nature of instruments issued by NITI Aayog and MeitY,
affected individuals are left without any legal recourse to seek assessment, disclosure,
clarification, or review.

3. Comparative lessons: Effective systems rely on prior assessments, public registers,
human oversight, and a legal basis, but they determine their scope based on risk.

4. Hypothesis: This hypothesis holds true with a modification: since the Puttaswamy II case
demonstrates that the State’s position may be prioritized during a proportionality review
when the facts are within its control, the modification must encompass not only the obligation

to disclose information but also a rule regarding the burden of proof.

XIII. RECOMMENDATIONS

1. Narrow statute: Enact a public sector algorithmic accountability law covering the state
and bodies performing public functions, applicable to systems whose outputs affect freedoms,
entitlements, or legal rights, and featuring impact levels modeled on Canadian guidelines.

2. Impact assessment: Before implementing this, it is essential to assess aspects related to
equality and privacy and to document the reasoning regarding proportionality (such as
objective, suitability, less intrusive alternatives, and balancing).

3. Public register: Maintain a register of critical systems that clearly defines security-
related exemptions, and ensure these are reviewed by an independent authority rather than
being approved without due consideration.

4. Explanation and human review: Ensure reasoned explanations and human review for
decisions primarily based on Al; furthermore, the reviewer must possess the authority and
information to make a decision that differs from the Al's output.

5. Burden of proof: A provision should be made requiring the State to justify a measure
once a claimant establishes, prima facie, a disproportionate impact or exclusion without a clear
reason; furthermore, courts should be empowered to appoint technical amici (friends of the
court).

6. Amend the DPDP framework: It should be made mandatory to state reasons, set
timeframes, and publish notifications issued under Section 17(2)(a); additionally, the
provision for 'disclosure in the public interest' regarding the state's algorithmic systems should
be restored under the RTI Act.

7. Procurement: It is essential to enter into contracts with vendors that secure audit and
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access rights, ensuring there are no impediments to disclosing confidential business
information to courts and regulators.

8. Facial recognition and interim measure: The use of facial recognition technology by
the state should be banned in the absence of specific legal authorization, and an executive

directive based on the Canadian model should be issued until legislation is enacted.

XIV. CONCLUSION

This article argues that Indian constitutional standards are largely sufficient to review the state's
algorithm-based decision-making processes. Articles 14, 19, and 21 enforced through
principles such as non-arbitrariness, indirect discrimination, procedural fairness, and
proportionality already serve to curb the state's use of AI when it is opaque, discriminatory, or
disproportionate. The shortcoming lies elsewhere: in the information asymmetry that the DPDP
Act further exacerbates, in the absence of any right to challenge automated decisions, and in a
policy framework that is based on principles yet remains voluntary.

Comparative experience shows that while courts can invalidate flawed systems, they cannot
prevent their implementation on their own. Therefore, alongside judicial review, India should
introduce a law that is both limited in scope and risk-based, mandating that the government
undertake assessments, registration, transparency measures, and human oversight. The measure
of success is not whether India regulates Al more than others do, but rather whether an
individual excluded by an algorithm can understand why that happened and find redress

through a court equipped with the necessary evidence to uphold the Constitution.
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